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226 MICHIGAN LAW REVIEW 

Jurisdiction of Equity to Restrain Threatened Wrong . — While in 
general the jurisdiction of equity to interfere by injunction to prevent the 
commission of a threatened tort depends upon the inadequacy of legal 
remedies, yet to what extent in a particular instance, this "strong arm" of 
the court may be exercised, is not clear. The rule as stated in People v. Canal 
Board, 55 N. Y. 390, 397, and which has been approved in later decisions, is 
that, "Injury, material and actual, not fanciful or theoretical, or merely pos- 
sible, must be shown as the necessary or probable result of the action sought 
to be restrained." See also Potter v. Saginaw Union Street Ry., 83 Mich. 
285. Just what would constitute such an injury is open to inquiry, and it is 
interesting to note the attitudes maintained by the courts toward some of the 
various classes of cases presented to them for adjudication. 

In the recent case of Forbes v. Carl (1904), — Iowa, — 101 N. W. Rep. 
100, injunction was refused at the suit of a lessee who was to take posses- 
sion in the future, to restrain the defendant, a purchaser of the premises 
after execution of the lease and with full knowledge thereof, from carrying 
out threats to the effect that he would forcibly prevent the lessee from tak- 
ing possession. The court very properly reasoned that the plaintiff in 
effect sought to enjoin a threatened future breach of contract, for which he 
would have adequate remedy in damages or in a suit for specific perform- 
ance. 

One sometimes meets with the broad statement that criminal proceedings 
cannot be restrained. Stated as a general proposition this may be regarded 
as true {Davis v. Am. Soc., 6 Daly 81, 75 N. Y. 362), and yet it is not with- 
out exception. Especially are exceptions noticeable in the more recent 
decisions, which, on the whole, seem to favor a more liberal construction 
of this branch of equitable jurisdiction, than has heretofore been given. It 
seems to be now settled that injunction will lie to restrain a criminal prose- 
cution if it is threatened for the purpose of hindering the enjoyment of a 
right conferred by law. Georgia Railroad and Banking Co. v. Atlanta, 118 
Ga. 486. So also trespass to property if it be continuous in its nature may be 
enjoined, to prevent a multiplicity of suits. Whitfield v. Rogers, 26 Miss. 
84. Likewise, if the threatened trespass consists of but a single act and 
irreparable mischief would otherwise result, injunction will lie. Wilson v. 
City of Mineral Point, 39 Wis. 160; Ryan v. Broivn, 18 Mich. 196, 100 Am. 
Dec. 154. As to whether or not the injunctive jurisdiction will be exercised 
to prohibit the publication of defamatory matter, the authorities are not 
in harmony. The later English decisions have recognized the authority of 
equity to restrain publications injurious to trade, business or title. Quartz 
Hill, etc., Co. v. Beall, L. R. 20 Ch. Div. 501, 507. This doctrine has been 
followed in some of the states. Grand Rapids School Furniture Co. v. 
Haney School Furniture Co., 92 Mich. 558, 52 N. W. Rep, 1009, but is not 
generally approved in America. Boston Diatite Co. v. Mfg. Co., 114 Mass. 
69. Applying these principles to threats of purely personal injury, there 
would seem to be no room for equity to interfere by way of injunction, as 
there exist in such cases, other appropriate remedies. So injunction has 
been refused because ample protection could be had upon application to the 
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police or magistrates, Supp v. Reusing, 28 N. Y. Super. Ct. 609, or because 
the remedy in damages was adequate, Herrington v. Herrington, 11 111. App. 
121, and in R. R. Co. v. Walton, 14 Ala. 207, it is broadly stated that, 
"Equity cannot * * * restrain the commission of a personal trespass, 
although it may be threatened." It is true that the commission of acts 
threatened by strikers have been enjoined where the effect of such threats 
was to interfere with the continuation of complainant's business or his right 
of freedom to contract. Vegelahn v. Gunter, 167 Mass. 92, 35 L. R. A. 722; 
Hutchins' and Bunker's Cas. 764. See also, 2 Michigan Law Review, 
321. Here, however, the threatened personal injury does not stand alone but 
is connected with the violation of property rights. 



The Power of Courts to Allow Amendments Under the Common Law 
and Code Procedure. — Concerning the question as to the comparative merits 
of the common law and code procedure, a recent case decided by the Supreme 
Court of Illinois is of more than passing interest. The common law system 
of pleading is in use in Illinois but this decision, made under the Practice 
Act of 1874, could not but satisfy the most radical advocate of the reformed 
procedure. 

An affidavit for attachment stated that the defendant was indebted to the 
plaintiff on various drafts and acceptances obtained by means of gross for- 
geries and other criminal and fraudulent devices. A declaration was filed 
in trespass on the case seeking to recover the indebtedness, and an amended 
declaration was filed in assumpsit, and it was held that the declaration and 
the amended declaration did not state different causes of action, but plaintiff 
had merely changed his form of action. May v. Disconto Gesellschaft, — 
111. — (1904), 71 N. E. Rep. 1001. 

It need hardly be stated here in view of the decision in this case that 
the Practice Act already referred to and the decisions under it give to the 
courts of Illinois a power over the amending of pleadings not exceeded by 
the power exercised in the most liberal of the code states, excepting perhaps 
New York, where it has been held that a plaintiff may by amendment 
change the cause of action to one of a different class, namely from an action 
in tort to one in contract. Hopf v. U. S. Baking Co., 21 N. Y. Supp. 589, 
591. In the absence of statutory enactment to the contrary, the form of action 
may not be changed. At the common law, the form primarily governed, 
because it identified the action and the choosing of the proper form was, as 
it were, to choose the proper weapon from the arsenal of forms, and was 
therefore a precarious undertaking. If facts inconsistent with the form 
chosen appeared upon the face of the pleading, the error might properly be 
taken advantage of by demurrer ; if they did not so appear but were revealed 
at the trial, the proper practice was to nonsuit the plaintiff. Chitty, 
Pleading,* p. 220. In either event the decision was not upon the merits, 
and the pleader might make another choice of weapons. While this strin- 
gent rule has been generally abrogated by statute, there remain a few 
notable exceptions. In Wisconsin, since Carmichael v. Argard, 52 Wis. 607, 



